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3 September 2021                                           Planning Inspectorate Reference: EN010012 
Our Identification Number: 20025459 

 
 
Dear Sir or Madam,  
 
Planning Act 2008 – Application by NNB Generation Company (SZC) Limited for an 
Order Granting Development Consent for The Sizewell C Project  

Deadline 7 Submission 

On 24 June 2020, the Marine Management Organisation (the “MMO”) received notice 
under section 55 of the Planning Act 2008 (the “PA 2008”) that the Planning Inspectorate 
(“PINS”) had accepted an application made by NNB Generation Company (SZC) Limited 
(the “Applicant”), for determination of a Development Consent Order (“DCO”) for the 
construction, maintenance and operation of the proposed Sizewell C Nuclear Power 
Station (the “DCO Application”).  

The Applicant seeks authorisation for the construction, operation, and maintenance 
(“O&M”) of the DCO Application, comprising of two nuclear reactor units, together with 
associated onshore and offshore infrastructure and associated development (the 
“Project”). The marine elements of the Project include a cooling water system comprised of 
intake and outfall tunnels, a combined drainage outfall in the North Sea, a fish return 
system, two beach landing facilities, and sections of the sea defences that are, or will 
become, marine over the life of the project. These marine elements fall within a Deemed 
Marine Licence (“DMLs”) with is under Schedule 20 of the DCO. 

The MMO was established by the Marine and Coastal Access Act 2009 ("MCAA") to make 
a contribution to sustainable development in the marine area and to promote clean, 
healthy, safe, productive and biologically diverse oceans and seas. 

The responsibilities of the MMO include the licensing of construction works, deposits and 
removals in the marine area by way of a marine licence. Under Part 4 of MCAA, a marine 
licence is required for all deposits or removals of articles or substances below the level of 
mean high water springs ("MHWS"), unless a relevant exemption applies. 

 Marine Licensing 
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1. Post Hearing submissions including written submissions of oral case  
 
The MMO provided a submission [EV-161] in lieu of our attendance at Issue Specific 
Hearing 10 (“ISH10”) which explains our comments on the relevant agenda items that 
were discussed at the hearing. Much of this submission has been repeated below as it 
represents our current position on these topics, however we have added additional 
comments where necessary to address the “Request for Written Responses from Issue 
specific Hearing 10 – 27 August 2021” [EV-188], which was sent by the Examining 
Authority (“ExA”) to the MMO on 31 August 2021. Please find our responses to the 
specific questions in paragraphs 1.2.1.6 - 1.2.1.7, 1.2.2.1, 1.2.3.1 - 1.2.3.3, 1.2.4.3 – 
1.2.4.5, 1.2.5, 1.2.6.1, and 1.2.7.1 below. 
 
1.1 ISH10 Agenda Item 3, response by MMO   

 
1.1.1 Agenda Item 3(a): Sabellaria spinulosa, in general and progress with a 

Sabellaria mitigation and monitoring plan which is awaited from the 
Applicant - see also Natural England’s position set out in their post-ISH7 
submission [REP5-160] what DML conditions are proposed for mitigation 
and comments on likelihood of presence and need for compensation (see 
also MMO’s REP6-039] paras 1.3.6.6 and 1.3.7.6) 
 

1.1.1.1 There has been no progress on this topic for the MMO since our previous 
comments in REP6-039, although we are aware that the Applicant has 
begun to engage with Natural England on the preparation of a Sabellaria 
spinulosa Monitoring and Mitigation Plan. This plan should include details of 
how any negative impacts to Sabellaria spinulosa habitat will be avoided, 
mitigated, or compensated. Additionally, should Sabellaria spinulosa be 
present prior to construction, the plan should outline that on-going monitoring 
will be required to understand the extent of the reef pre and post construction 
and throughout the operation phase. The MMO defer to Natural England for 
ecological advice on the appropriate scope and frequency of the mitigation 
and monitoring, however MMO would also wish to review and comment on 
this draft plan when it is produced. 
 

1.1.1.2 The MMO advises that a draft plan should be agreed in examination and 
become a certified document as an ‘in-principle’ Sabellaria spinulosa 
Monitoring and Mitigation Plan and linked to the Deemed Marine Licence 
(“DML”) condition. Post consent a final monitoring and mitigation plan which 
contains the finer details of the monitoring and mitigation, in line with the ‘in 
principle’ plan, should be submitted to the MMO for approval prior to the 
marine works commencing.   

 
1.1.1.3 The MMO still require the Applicant to make changes to Condition 45 in the 

draft DML [REP6-007] so that the condition clearly states that a Sabellaria 
spinulosa monitoring and mitigation plan is required, which includes the 
details stated above in 1.1.1. The condition should state that the monitoring 
and mitigation plan will be in accordance with the ‘in-principle’ plan in the 
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certified documents and that mitigation or compensation will be implemented 
as per the agreed plan.  

 
1.2  ISH10 Agenda Item 5, response by MMO   
 
1.2.1 Agenda Item 5(a): The Applicant’s HRA screening assessment – to seek 

clarification on specific European sites and qualifying features, with views 
also sought from Natural England and IPs to understand any outstanding 
differences between the Applicant and Natural England/IPs with regards to 
the conclusions of no likely significant effects 
 

1.2.1.1 The MMO defers to Natural England’s expert opinion as the statutory nature 
conservation body with regards to the conclusions of the HRA.  
 

1.2.1.2 However, the particular areas of concern for the MMO relate to the 
underwater noise impacts on the harbour porpoise feature of the Southern 
North Sea Special Area of Conservation (“SAC”) and the noise/visual 
impacts from vessels on the Red-Throated Diver feature of the Outer 
Thames Estuary Special Area of Protection (“SPA”).  

 
1.2.1.3 The MMO cannot support the conclusion of no adverse effect on harbour 

porpoise until the ‘in-principle’ Southern North Sea SAC Site Integrity Plan 
has been agreed during examination. The MMO is still reviewing this 
document and is aware that Natural England are doing the same. 

 
1.2.1.4 Additionally, the MMO cannot support the conclusion of no adverse effect on 

the red-throated diver feature of the Outer Thames Estuary SPA until the 
Outline Vessel Management Plan [REP6-027] has been agreed during 
examination. The MMO is aware that this was submitted by the Applicant at 
Deadline 6. The MMO defer to Natural England on the appropriate mitigation 
that should be contained within this plan to reduce the disturbance and 
displacement to red-throated divers from vessels throughout the construction 
and operation of the project.  

 
1.2.1.5 Finally, the MMO welcome that the Applicant has submitted a underwater 

noise report [REP5-124] to address the questions MMO raised about the 
Habitats Regulations Assessment (“HRA”) underwater noise assessment for 
marine mammals and fish, in relation to the DCO changes [REP6-039]. The 
MMO are still reviewing this report to determine if this resolves our queries 
and we will aim to provide comment on this at Deadline 8.  

 
MMO response to ExA question 5.a.1 [EV-188] 
 
1.2.1.6 In relation to the table which the ExA have prepared regarding agenda item 

5a of ISH10, which lists the relevant European sites, qualifying features and 
potential impacts still under dispute, the MMO notes that the Southern North 
Sea SAC is missing from this table. The MMO’s position is that an adverse 
effect on the harbour porpoise feature of this site as a result of underwater 
noise disturbance can not be ruled out until the outline Site Integrity Plan 
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(“SIP”) has been agreed, see section 1.2.6 below for more details of MMO’s 
position on this plan. Therefore MMO suggests that this site should be added 
to the table. 
 

1.2.1.7 The MMO defers to Natural England as the Statutory Nature Conservation 
Body for all other comments on this table.  

 
1.2.2 Agenda Item 5(c): HRA and recreational pressure on European sites - to 

understand the position of the Applicant and IPs, including Natural 
England, with regards to the proposed mitigation to avoid adverse effects 
on the integrity of European sites arising from recreational pressure, 
including progress on the two Management and Monitoring Plans and the 
securing of such measures 

 
MMO response to ExA question 5.c.1 [EV-188] 
 
1.2.2.1 The MMO understands that these plans [REP5-105 and REP5-122] detail 

monitoring and mitigation required due to terrestrial elements of the project, 
which do not form part of the marine licensable activities. Therefore, the 
MMO do not have any comments to make on this Agenda item at this time. 
The MMO has an interest in the Marine Mammal Mitigation Protocol [REP3-
019] which uses the same “MMMP” acronym. Our comments on this plan 
can be found below in section 1.2.4. 

 
1.2.3 Agenda Item 5(d): Outer Thames Estuary SPA and red throated divers – to 

explore the assumptions made by the Applicant in their assessment and 
the Outline Vessel Management Plan with regards to the timings of vessel 
movements and how timing restrictions are secured. To seek comments 
from Natural England, the MMO, RSPB/SWT and IPs on the Outline Vessel 
Management Plan 

 
MMO response to ExA question 5.d.2 [EV-188] 

 
1.2.3.1 The MMO defer to Natural England on the appropriate mitigation that should 

be contained within the Outline Vessel Management Plan to reduce the 
disturbance and displacement to red-throated divers from vessels throughout 
the construction and operation of the project.  
 

1.2.3.2 If Natural England state that there should be timing/date restrictions on 
vessel movements then we advise that there should be a condition within the 
DML detailing the restrictions. The MMO is willing to discuss the wording of 
such a condition with the Applicant once the appropriate mitigation has been 
agreed with Natural England via the Outline Vessel Management Plan. 
 

1.2.3.3 Once agreed, the Outline Vessel Management Plan should become a 
certified document and there must be a new condition added to the DML 
which states that a Vessel Management Plan containing procedures to be 
followed within vessels transit corridors to minimise disturbance to red-
throated diver during the construction, operation and maintenance activities, 
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must be submitted to and approved by MMO in writing prior to the licenced 
activities commencing. The condition should state that the Vessel 
Management Plan will be in accordance with the certified Outline Vessel 
Management Plan. 

 
1.2.4 Agenda Item 5(e)(i): HRA and marine mammals - Mitigation - to explore 

whether the draft Marine Mammal Monitoring Plan (MMMP) should be a 
certified document that the final MMMP should be based upon and 
therefore referred to in Condition 40 of the DML and certified. To seek the 
views of NE and MMO on the contents of the draft MMMP and the 
Applicant’s ‘Underwater noise effect assessment for the Sizewell C revised 
marine freight options’ submitted at Deadline 5 
 

1.2.4.1 The MMO advises that the draft Marine Mammal Mitigation Protocol 
(“MMMP”) should be a certified document to ensure that the agreed 
principles in the draft plan will be adhered to in the final MMMP that is 
submitted post consent.  
 

1.2.4.2 The MMO also advises that Condition 40 of the DML should state that the 
MMMP submitted to MMO must be in accordance with the draft MMMP to 
secure this.   

 
MMO response to ExA question 5.e.i.2 [EV-188] 

 
1.2.4.3 The MMO defers to Natural England’s view on whether the content of the 

draft MMMP includes sufficient mitigation to prevent injury to marine 
mammals and follows the current best practice. 
 

1.2.4.4 The only change the MMO requests is to Section 8 ‘Reporting’. This section 
states that reporting of marine mammal monitoring will be submitted to the 
client and the statutory nature conservation bodies only. However, the MMO 
should also be sent any marine mammal monitoring reports that it is agreed 
are required in the MMMP.  

 
MMO response to ExA question 5.e.i.3 [EV-188] 
 
1.2.4.5 The MMO is still reviewing the Applicant’s underwater noise assessment 

[REP5-124] for the DCO changes to the Beach Landing Facilities (BLFs) to 
determine if this resolves our queries [REP6-039] and we will aim to provide 
comment on this at Deadline 8. 

 
1.2.5 Agenda Item 5(e)(ii): HRA and marine mammals - Seals – to obtain an 

update on the discussions between the MMO, Natural England and the 
Applicant with regards to mitigation proposed for seals; for which 
European Sites is this relevant? 

 
MMO response to ExA question 5.e.ii.1 [EV-188] 
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1.2.5.1 The MMO is unclear as to which one of our representations is being referred 
to in this question as REP2-121 appears to be a submission by the Applicant 
regarding Bats. The MMO thinks that this question may refer to our response 
to the ExA’s first written questions (“ExQ1”), question Bio 1.254, which can 
be found on page 50 of our response [REP2-140].   
 

1.2.5.2 The MMMP, which is discussed above in section 1.2.4, is the mechanism to 
ensure that appropriate mitigation is in place to prevent injury to seals. Other 
than agreeing the draft MMMP and securing this within the DCO and DML 
appropriately (as explained in section 1.2.4), the MMO does not consider that 
any further information/changes are required. There are no further 
discussions taking place in relation to seals outside of agreeing the MMMP. 
 

1.2.5.3 The MMO considers that the HRA assessment for seals is appropriate. The 
harbour seal is a feature of the Wash and North Norfolk Coast SAC and the 
grey seal is a feature of the Humber Estuary SAC. Both sites are of 
relevance, however pending agreement of the MMMP MMO considers there 
will be no Adverse Effect on Site Integrity (“AEoSI”) for these sites. The MMO 
defer to the statutory nature conservation body (Natural England) for further 
comments on seals and AEoSI for these sites. 

 
1.2.6 Agenda Item 5(e)(v): HRA and marine mammals - Draft Site Integrity Plan 

(“SIP”) – to seek the views of NE, MMO and IPs on the draft SIP and to 
explore how secured and whether this should be certified document 

 
MMO response to ExA question 5.e.v.2 [EV-188] 

 
1.2.6.1 The MMO is still reviewing the ‘in-principle’ or ‘draft’ Southern North Sea 

SAC SIP [AS-178] and are aware that Natural England are doing the same. 
The MMO will aim to provide comment on this at the earliest possible 
deadline. 
 

1.2.6.2 The MMO advise that an agreed draft Southern North Sea SAC SIP should 
be a certified document to ensure that the agreed principles in the plan will 
be adhered to in the final SIP that is submitted post consent, which includes 
the finer details.  

 
1.2.6.3 The MMO welcomes that Condition 40(2)(c) of the draft DML states that a 

SIP will be submitted to the MMO should impact piling be undertaken for the 
construction of the BLFs. However, the condition does not currently include 
enough information. The MMO requires changes to the wording of this 
condition to ensure that this requirement is robustly secured in the DML. The 
MMO requires more detail in the condition about what the SIP is for and what 
designated site this plan relates to. The SIP is to ensure that the Project, 
alone and in-combination with other plans or projects, will not exceed the 
noise thresholds assessed within the Southern North Sea SAC Review of 
Consents Habitats Regulations Assessment 
(https://www.gov.uk/government/publications/review-of-consented-offshore-
wind-farms-in-the-southern-north-sea-harbour-porpoise-special-area-of-
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conservation). This is to ensure that there will be no adverse effects on the 
harbour porpoise feature of the SAC due to underwater noise.  
 

1.2.6.4 The MMO advises that the Applicant reviews Condition 26 in the DML for the 
East Anglia Two Offshore Wind Farm project for drafting advice. The DML 
can be found in REP8-0004 in the East Anglia Two Offshore Windfarm 
Examination Library: 
https://infrastructure.planninginspectorate.gov.uk/wpcontent/ipc/uploads/proj
ects/EN010078/EN010078-
001676East%20Anglia%20Two%20Examination%20Library.pdf.  

 
1.2.7 Agenda Item 5(g)(i): HRA and migratory fish - Prey species – to seek 

clarification regarding the relationship between the fish entrapment 
calculations and indirect impacts of prey availability to SPA and SAC 
qualifying features; to explore which European sites and qualifying 
features this applies  

 
MMO response to ExA question 5.g.i.a [EV-188] 

 
1.2.7.1 The MMO defers to Natural England’s view as statutory nature conservation 

body on HRA impacts to prey species.  
 
1.2.8 Agenda Item 5(g)(iii): HRA and migratory fish - Entrapment uncertainty 

report – to seek the views of the EA and NE on the Applicant’s report 
entitled ‘Quantifying uncertainty in entrapment predictions for Sizewell C’ 
[REP6-028] and in particular on whether without the LVSE heads effects 
are below thresholds which would trigger further investigation for 
potential population level effects. 

 
1.2.8.1 The MMO are currently reviewing this report [REP6-028] to consider whether 

this changes/resolves any of our previous comments on impacts to fish. We 
aim to provide comments on this by Deadline 8. 
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2. Responses to the ExA’s Second Written Questions (ExQ2) 
 

 

Part 2  

Bio.2.10 Natural England, 
MMO, Applicant 

The ExA notes that this is protected under 
s.41 NERC Act 2006 (1) The SoCG with the 
MMO [REP2-028] says (MEF4) that 
discussions are needed on the Marine 
Mammal Monitoring Plan and the Sabellaria 
monitoring plan. Please will MMO explain 
and update the ExA on the position? (2) 
MMO also say at SoCG [REP2-082] 3.1.58 
that the way in which design reduces loss of 
reef has not been done. Does not Revision 4 
of the DCO [REP2-013] deal with that? (3) 
Natural England – please would Natural 
England summarise its up-to-date position. 

There has been no progress on the 
Sabellaria spinulosa Monitoring and 
Mitigation plan topic for the MMO since our 
previous comments in REP6-039, although 
we are aware that the Applicant has begun 
to engage with Natural England on the 
preparation of a Sabellaria spinulosa 
Monitoring and Mitigation Plan. This plan 
should include details of how any negative 
impacts to Sabellaria spinulosa habitat will 
be avoided, mitigated, or compensated. 
Additionally, should Sabellaria spinulosa 
be present prior to construction, the plan 
should outline that on-going monitoring will 
be required to understand the extent of the 
reef pre and post construction and 
throughout the operation phase. The MMO 
defer to Natural England for ecological 
advice on the appropriate scope and 
frequency of the mitigation and monitoring, 
however MMO would also wish to review 
and comment on this draft plan when it is 
produced. 
The MMO further advises that a draft plan 
should be agreed in examination and 
become a certified document as an ‘in-
principle’ Sabellaria spinulosa Monitoring 
and Mitigation Plan and linked to the 
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Deemed Marine Licence (“DML”) condition. 
Post consent a final monitoring and 
mitigation plan which contains the finer 
details of the monitoring and mitigation, in 
line with the ‘in principle’ plan, should be 
submitted to the MMO for approval prior to 
the marine works commencing.   
The MMO notes that we still require the 
Applicant to make changes to Condition 45 
in the draft DML [REP6-007] so that the 
condition clearly states that a Sabellaria 
spinulosa monitoring and mitigation plan is 
required. The condition should state that 
the monitoring and mitigation plan will be in 
accordance with the ‘in-principle’ plan in 
the certified documents and that mitigation 
or compensation will be implemented as 
per the agreed plan.     
Regarding the draft Marine Mammal 
Mitigation Protocol (“MMMP”), the MMO 
advises that it should be a certified 
document to ensure that the agreed 
principles in the draft plan will be adhered 
to in the final MMMP that is submitted post 
consent. The MMO also advises that 
Condition 40 of the DML should state that 
the MMMP submitted to MMO must be in 
accordance with the draft MMMP to secure 
this.  The MMO defers to Natural England’s 
view on whether the content of the draft 
MMMP includes sufficient mitigation to 
prevent injury to marine mammals and 
follows the current best practice. 

HRA.2.7 MMO Marine mammals – underwater noise Could The MMO are currently undertaking a 
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the MMO comment on the revised 
underwater noise assessment submitted by 
the Applicant at Deadline 5 [REP5-124]. 
Does this address the concerns previously 
raised, including the cutting of piles during 
decommissioning? 

technical review of this assessment and 
will aim to provide comments on it at 
Deadline 8.  

Part 3 

CG.2.1 MMO Impacts on coastal processes 
For the permanent BLF, during the 
construction phase, the Applicant has 
provided responses to EXQ1 raised in 
relation to the dredge berth area including 
ExQ1 CG.1.9 and CG.1.13 [REP2-100]. 
There are conditions relating to dredging in 
the DML. Please indicate whether there are 
any outstanding concerns, or any additional 
controls required in relation to the impacts of 
any dredging, and use of the barge berthing 
platform. 

The MMO confirm that our comments 
regarding dredging still require action and 
that all dredging conditions require further 
discussion with the MMO. The MMOs 
comments remain as follows: Explicit 
maximum volumes and depths of dredging 
must be stated on DML, in line with those 
assessed within the ES. The disposal site 
should also be explicitly listed on the DML. 
Additionally, pre and post dredge 
bathymetrical surveys are required and this 
should be stated within the DML. The pre-
dredging bathymetric survey should be 
carried out within a three month period 
prior to the proposed dredging. The post-
dredge survey should be carried out as 
soon as practical after the completion of 
the dredging, usually immediately or within 
a few hours (account will be taken of 
delays caused by issues such as adverse 
weather conditions or lack of access to the 
berth). The MMO will review bathymetric 
surveys to confirm that the dredging has 
been carried out in line with the licensed 
dredge depth, area and within acceptable 
volume limits. 
The MMO require that the bathymetric 
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survey is provided on a chart (provided 
digitally) showing the licensed dredge area 
and dredge depth. This will allow the MMO 
to quickly confirm that the licence 
requirements have been met. 
This should be discussed further by the 
applicant with the MMO to identify when 
and how often these surveys should be 
undertaken given the regular maintenance 
dredging that will take place. 

CG.2.2 MMO Impacts on coastal processes  
The DL3 submission of the MMO [REP3-
070] indicates that it has not been able to 
review some areas in the time available. 
Please provide an update on your position in 
relation to the information submitted to date 
by the Applicant in relation to the coastal 
defences features and the BLFs and indicate 
what, if any, additional information is needed 
to complete your assessment of potential 
coastal impacts? 

Please see the MMO’s latest SOCG with 
the applicant submitted at Deadline 7 
regarding our latest position, and advice on 
coastal processes. 

CG.2.5 MMO, ESC, EA, 
MMO 

Impacts on coastal processes 
The Applicant’s DL5 written submissions 
responding to actions arising from ISH6 
Appendix  
A para 1.2.4 [REP5-118] refers to four 
additional terrestrial piles (above Mean High 
Water  
Spring) are required to support the two 
additional removable deck spans for the  
permanent BLF that are required now that 
the HCDF does not extend as far seaward 
as it  
did previously. Are there any concerns 

The MMO have no comments to make 
regarding works above Mean High Water 
Spring. 
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relating to the provision of these additional 
piles? 

CG.2.6 ESC, MMO, EA, 
NE, RSPB, 
National Trust, 
Alde and Ore 
Association, Mr Bill 
Parker 

Impacts on coastal processes  
At DL5 the Applicant submitted a revised 
version of the CPMMP [REP5-059]. Please 
indicate whether there are any further 
concerns: (i) as regards the wording of that 
draft plan including in relation to the 
geographical extent of the proposed 
monitoring, the means of monitoring and 
future mitigation to maintain the shingle 
transport corridor and mitigation triggers? (ii) 
in relation to the funding of the monitoring 
and mitigation process by the Applicant and 
the duration for that to process and funding 
to be in place? (iii) the means of securing 
and enforcing the CPMMP provisions? (iv) 
whether this now satisfactorily addresses the 
details sought of the proposed secondary 
mitigation in the event that the SCDF-
supported sediment pathway across the site 
frontage is interrupted? 

The MMO are currently undertaking a 
technical review of this assessment and 
will aim to provide comments on it at 
Deadline 8. 

Part 4 

DCO.2.0 The Applicant, 
ESC, SCC, 
Natural England, 
MMO 

Attention is drawn to the Commentary on the 
DCO which includes commentary on the 
Deed of Obligation 
  

The MMO seeks clarity as to whether there 
is a specific question that the ExA wishes 
us to address on this? Please see our 
comments within the MMO’s latest SOCG 
with the applicant submitted at Deadline 7 
regarding the DCO.  

DCO.2.4 MMO 1.44 – please will the MMO consider and 
confirm whether the coordinates are correct. 

The MMO will review this and provide 
updated comments at a subsequent 
Deadline.  

DCO.2.11  Applicant, MMO 1.106 – should not s.72(7) then be 
disapplied? 

The MMO notes that this is a question for 
the Applicant, as they are responsible for 
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drafting the DML. However, MMO will 
review this further and provide advice at 
Deadline 8.  

DCO.2.12 Applicant, MMO 1.112 – can wording be added to explain 
what is meant by rock material from a  
recognised source? 

The MMO notes that this is a question for 
the Applicant, as they are responsible for 
drafting the DML. However, will review this 
further and provide advice at Deadline 8. 

DCO.2.13 MMO 1.117 – is the MMO satisfied the coordinates 
are right? 

The MMO will review this and provide 
updated comments at a subsequent 
Deadline. 

Part 6 

SA.2.0 The Applicant, 
ESC, SCC, 
Natural England, 
MMO, Trinity 
House 

Attention is drawn to the Commentary on the 
DCO which includes commentary on the  
Deed of Obligation 

The MMO seeks clarity as to whether there 
is a specific question that the ExA wishes 
us to address on this? Please see our 
comments within the MMO’s latest SOCG 
with the applicant submitted at Deadline 7 
regarding the DCO. 
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3. Any revised/updated Statement of Common Ground (“SoCG”) 
 
3.1 Summary of MMO’s position  
 
3.1.1 The MMO has been working with the Applicant to update the SoCG and we 

understand that the Applicant will submit a revised SoCG at Deadline 7.  
 

3.1.2 The MMO notes that there have not been many updates to our SoCG as we are 
currently reviewing a number of technical documents supplied by the Applicant 
(see section 4.1 below) to address our concerns regarding impacts to coastal 
geomorphology, fish, marine mammals, and we have not yet received any 
feedback on our more recent concerns regarding the Soft Coastal Defence 
Feature, see section 3.1 of REP6-040 and section 5.1 of REP6-039. We are 
also still waiting for a Sabellaria Monitoring and Mitigation Plan, a Fish 
Monitoring Plan, and a Marine Plan Policy Assessment to be submitted which 
we understand will be provided at Deadline 7.  

 
3.1.3 There also remains a number of outstanding issues with the DCO and DML, as 

many of our previous comments have not yet been addressed by revision 7 of 
the DCO [REP6-006]. Many comments are minor concerns regarding the DML 
wording, however there are still some major concerns such as our disagreement 
on the enhanced Appeals Procedure, the inclusion of determination dates for the 
MMO, and the approval mechanism for the Coastal Processes Monitoring and 
Mitigation Plan (“CPMMP”).  

 
3.1.4 The MMO have recently agreed that we will undertake a detailed review of the 

DML with the Applicant after Deadline 7, with the aim of closing out as many 
issues as possible by Deadline 8. We will work with the Applicant to develop a 
new SoCG which we hope will include more resolutions than our current SoCG.  

 
3.1.5  We provide below an update on the main topics, and in particular detailed 

comments on the Harbour Powers in the DCO.  
 

3.2 Harbour Powers 
 
3.2.1 The following constitutes the MMO’s outstanding comments on the Harbour 

Powers contained within Part 6 of the most recent draft DCO [REP6-006]. The 
MMO requires the Applicant to address these concerns.  

 
What constitutes the harbour 

 
3.2.2 The test for harbour powers is slightly different to those set out in a stand-alone 

application for a Harbour Empowerment Order (“HEO”) or a Harbour Revision 
Order (“HRO”).  The Applicant relies upon the provisions in Section 145 of the 
PA 2008 for the inclusion of harbour powers.  A DCO may include such 
provisions if the development to which the order relates is for, or includes, the 
construction of harbour facilities and the creation of a harbour authority is 
necessary or expedient for the purposes of the development.    
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3.2.3 The MMO notes that it is a matter for the Examining Authority to determine  
whether  the proposed “beach landing facilities” meet the test in the PA 2008 for 
the “construction of harbour facilities” and the creation of a harbour authority is 
“expedient for the purposes of the development” having regard to 
representations made by consultees and any relevant policy framework for 
example The National Policy Statement for Ports. 

 
3.2.4 Furthermore, it is not clear who will be the undertaker appointed as the harbour 

authority. Both Hinkley and Able developments are geographically located within 
or adjacent to the jurisdiction of established statutory harbour authorities 
(Hinkley within the Bridgewater harbour authority and Able within an area within 
ABP jurisdiction), and as a result, both Orders have provisions which clearly 
state who is to have jurisdiction of the harbour area: 
 
Able 2014 Order: 
 
Article 8, para (1): 
.— Jurisdiction of the Harbour Authority (1) Regardless of the functions of AB 
Ports exercisable within its limits, the Company* is to be the harbour authority 
for the area of jurisdiction. 
 
*company - means Able Humber Ports Limited. 
 
Hinkley 2013 Order: 
 
Article 52, para (1): 
.— Effect of Order on temporary jetty harbour empowerment order  
(1) The undertaker* shall continue to exercise jurisdiction as the harbour 

authority, and the powers of the harbour master shall continue to be 
exercisable, only in respect of so much of the harbour constituted by the 
temporary jetty harbour empowerment order as lies within the harbour limits. 
 

*undertaker - means NNB Generation Company Limited. 
 

3.2.5 The MMO understand that the nearest harbour authority is Harwich Haven 
Authority which is approximately 24 km south on the Suffolk coast. The MMO 
seeks clarity on whether it is intended that the powers of the harbour authority 
will be conferred on a designated person or a body corporate (which remains 
unanswered).   The establishment of a harbour authority (and a harbour master) 
by the undertaker will undoubtedly assist in the control and regulation of vessel 
movements during the construction phase of Sizewell C. 
 

3.2.6 In the absence of an explanation, it is assumed that the undertaker (NNB 
Generation Company Limited) will be appointed as the harbour authority and will 
appoint an appropriate harbour master.  

 
Permanency of the harbour 
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3.2.7 This question remains unanswered.  In the Hinkley 2013 Order – article 82 sets 
out provisions for the “closure of the jetty” subject to certain conditions. 
 

3.2.8 While the MMO understands that one Beach Landing Facility (“BLF”) (the 
southern BLF) is temporary, and Requirement 16 requires its removal at the end 
of construction, and the northern BLF is permanent and will be retained during 
for use during operation. MMO is still unsure if the “harbour facility” and statutory 
harbour authority at Sizewell C will be temporary or permanent. The MMO 
requires the Applicant to clarify if the statutory harbour authority will cease to 
exist once the site is decommissioned. 

 
Use of expression “Marine work” 
 
3.2.9 In Section 57 (interpretation) of the Harbour Act 1964 (the “HA 1964”), “marine 

work” is defined as a “harbour or boatslip in Scotland”. Other DCOs, and 
recently made Harbour Orders use the expression “tidal works” which means “so 
much of any work authorised by this order as is on, under, or over tidal lands 
below the level of high water”. The MMO notes that this may not be an issue, as 
the expression is being used to differentiate between the terrestrial works and 
the marine works in the project, however we would like to highlight this 
diversion.  

 
Power to make general directions to vessels 
 
3.2.10 The applicant has included in article 65(3) “Before giving a direction, or revoking 

or amending a direction previously given, under paragraph (1), the undertaker 
must consult the Royal Yachting Association and the Chamber of Shipping and 
have regard to any written representations received from them." 
 

3.2.11 Whilst MMO understand that the “standard” wording used in HROs may not be 
appropriate in a DCO, MMO consider that it is still a matter for the Applicant to 
engage with persons who may be affected by the DCO.  

 
3.2.12 In this instance, it is not clear whether the Applicants have simply added the 

lines above in response to the previous comment on this raised by the MMO – 
or whether any engagement with the Royal Yachting Association (“RYA”) and 
the Chamber of Shipping has taken place in this regard as to whether those 
organisations agree to the inclusion of the words in the re-drafted provision. 
MMO advises that the Applicant clarifies this. 

 
Article 52 – Application of Marine and Coastal Access Act 2009 
 
3.2.13 The MMO have not seen the “application of the Marine and Coastal Access Act 

2009” within a provision in a harbour order or DCO. 
3.2.14 The Explanatory Memorandum [REP6-010] states that article 52 confirms that 

the articles in Part 6 of the order (Harbour Powers) are subject to the provisions 
of the DML set out in Schedule 20.  
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3.2.15 The MMO assumes that the provision is explaining that one is dependent on the 
other.  For example, the “harbour facilities” require a DML before they can be 
constructed.  The explanation provided in the Explanatory Memorandum at 8.25 
states that in the event of any inconsistency between the provisions of the order 
and the DML – the DML will prevail.  

 
3.2.16 In practice, this might work if any dispute relates specifically to the works 

authorised in the DML, however if a dispute should arise concerning the harbour 
powers in Part 6 (for example, the lighting of works, to prevent danger to 
navigation, pilotage, harbour byelaws etc.) these are outside the scope of the 
DML as these powers are not authorised or regulated by MCAA or the MMO and 
are the responsibility of other bodies, such as Department for Transport (“DfT”), 
the Maritime and Coastguard Agency (“MCA”) and Trinity House.  

 
3.2.17 The MMO note that in REP 2-100 page 29 of 272, Trinity House raised similar 

concerns regarding article 52 – and in their response to PINS [REP2-169] 
proposed a minor amendment to article 52.    

 
3.2.18 The MMO advise that the Applicant provides additional context for the inclusion 

of article 52 – with reference to any similar provision/precedent in a DCO. 
 
Articles 58 to 61 concerning lighting of marine works, safety of navigation etc 
 
3.2.19 The MMO note that these provisions have been moved to the DML, and we 

understand this may be due to our previous comments that mitigation to ensure 
safety of navigation from the construction and operation of the project should be 
conditioned in the DML. We welcome that there is now provision for an Aids to 
Navigation Management Plan to be submitted and approved by the MMO via 
DML condition 38 to ensure that appropriate aids to navigation are implemented 
for the project. However, we note that it is also highly irregular for there to be no 
provision in the harbour powers for the lighting of “harbour facilities”.  These are 
standard provisions in harbour orders which confer a statutory duty on a harbour 
authority to light the marine works so as not to cause a danger to navigation. 
 

3.2.20 Trinity House also referred to these powers in REP2-169] stating that their 
“inclusion is welcomed”.  The Applicant should be asked to justify the removal of 
these provisions from the harbour powers to ensure that sufficient provision is in 
place to ensure safety of navigation in the harbour authority area.  

 
Justice Impact Test 
 
3.2.21 The MMO has previously advised that a Justice Impact Test may be required by 

the Ministry of Justice (“MoJ”) as the harbour powers will create new offences. 
This is based on guidance from the MoJ that when considering harbour orders 
which create new offences, a Justice Impact Test must be carried out and 
submitted to the MoJ for their approval. As the Justice Impact Test is a 
requirement for Harbour Orders, the MoJ may require this to be done for a DCO 
that creates new offences. The MMO notes that it is for PINs to determine 
whether a Justice Impact Test will be required. 
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Article 46 and 72 – Charges 

 
3.2.22 The MMO has previously requested further information regarding these articles 

and the Applicant stated that they would set out examples in the Explanatory 
Memorandum to provide further explanation as to why provisions of  the 
Harbours, Docks and Piers Clauses Act 1847 relating to rates are to be 
excluded from the DCO. This information does not seem to have been provided 
yet in the most recent Explanatory Memorandum [REP6-010]. 

 
Confirmation of byelaws 
 
3.2.23 In relation to article 64 (1) “Confirmation of byelaws”, the MMO notes that the 

harbour byelaws will be confirmed by the Secretary of State for Business, 
Energy and Industrial Strategy, however, under the HA 1964 harbour byelaws 
are subject to confirmation by the Secretary of State for DfT. It is a matter for the 
ExA to ensure that the Applicant follows the correct process to confirm byelaws.  
 

3.2.24 Additionally, article 64(5) states that copies of the byelaws may be supplied to a 
person for a reasonable charge. MMO requests clarity on whether it is 
necessary to charge them. Further, a copy of the byelaws should be made 
available on a website, which MMO welcomes is stated in article 64(9). 
However, we advise that the website where this will be published should be 
added as a footnote to the DCO.  

 
Articles 70 and 71 – Powers of entry 
 
3.2.25 In relation to these articles, MMO notes that a time frame should be stated after 

which the powers of entry can be exercised (except in an emergency) to ensure 
compliance with the Home Office powers of entry code of practice 
(https://www.gov.uk/government/publications/powers-of-entry-code-of-practice). 
Currently these provisions state that “except in an emergency, reasonable notice 
has been given to the owner or person appearing to have charge of the vessel,". 
The word reasonable is subjective and we advise a stated time frame is more 
enforceable.  

 
3.3 DCO and DML 
 
3.3.1 Our previous comments still stand. See pages 5-9 in REP6-040. 
 
3.4 Coastal Geomorphology  

 
3.4.1 The MMO is currently reviewing revision 2 of the Coastal Processes Monitoring 

and Mitigation Plan (“CPMMP”) [REP5-059] to identify if our previous comments 
have been addressed. See our previous comments in section 4 of REP2-144 
and pages 205 – 224 in REP2-082.  

 
3.4.2 The MMO can provisionally comment that not all of our comments have been 

addressed by revision 2 of the CPMMP. We have not had time to provide 



21 
 

 

comments in detail in this response however we will provide comments to the 
Applicant to emphasise any remaining issues as soon as possible. 

 
3.4.3 The MMO also has outstanding comments regarding the Soft Coastal Defence 

Feature (“SCDF”), see section 3.1 of REP6-040 and section 5.1 of REP6-039. 
Our main concern is the proposal to use a much coarser material for the SCDF 
than the native grain size present within the area as there has been no evidence 
provided to show that this will not have a negative impact on the neighbouring 
coastline and nearshore morphology. The MMO does not agree that using 
coarser material for the sacrificial outer layer is the best option at this stage, as it 
is indicated that with a finer sediment there will still only be a limited number of 
recharges required (6 or 7 times over the course of the operational phase). 

 
3.5  Fish 
 
3.5.1 The MMO is currently reviewing four documents submitted by the Applicant in 

relation to the assessment of impacts on fish. The names of the reports we are 
reviewing are below in section 4.1. The MMO will aim to provide an update on 
our position on fish impacts at Deadline 8 once we have reviewed these 
submissions. 
 

3.5.2 The MMO requires changes to DML condition 50 to secure the appropriate fish 
monitoring and mitigation, and we will be working with the Applicant to do this as 
soon as possible. 

 
3.6 Marine Mammals 
 
3.6.1 The MMO is currently reviewing the Southern North Sea SAC SIP [AS-178] and 

the MMMP [REP3-019] and will aim to provide an update at Deadline 8. 
 

3.6.2 The MMO requires changes to the wording of the DML condition 40 to secure 
the marine mammal mitigation and we will be working with the Applicant to do 
this as soon as possible. 

 
3.7 Sabellaria spinulosa  
 
3.7.1 The MMO is waiting for the Applicant to submit a Sabellaria Monitoring and 

Mitigation Plan which we understand will be provided at Deadline 7.  
 

3.7.2 The MMO requires changes to DML condition 45 to secure Sabellaria spinulosa 
monitoring and mitigation and we will be working with the Applicant to do this as 
soon as possible.  
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4. Comments on any additional information/submissions received by D6 
 
4.1 The MMO are currently reviewing the following documents that have been 

submitted by the Applicant by Deadline 6, and we will aim to provide our comments 
by Deadline 8: 
 
Fish impacts 
 

• Acoustic Fish Deterrent Report [REP5-123] 
 

• Underwater Noise Report [REP5-124] 
 

• Quantifying Uncertainty in Entrapment Predictions for Sizewell C [REP6-028] 
 

• Environmental Statement Addendum – Chapter 2 Marine Ecology and 
Fisheries – Appendix 2.17.A – Revision 2 (Fish Sensitivity Analysis) [REP6-
016] 

 
Marine Mammals  
 

• Marine Mammal Mitigation Protocol – Revision 2 [REP3-019] 
 

• Southern North Sea Special Area of Conservation Site Integrity Plan 
[Appendix 9A, page 19 in AS-178] 
 

 
Coastal processes 
 

• Coastal Processes Monitoring and Mitigation Plan – Revision 2 [REP5-059] 
 

 
5. Written submissions in relation to Changes 16, 17 and 18 
 
5.1 The MMO have no comments on these changes as they do not fall within the 

MMO’s area of jurisdiction below Mean High Water Springs. 
 

 




